From Barristers and Solicitors to The New
Collaborative La_vwer

BY KIMBERLY P. FAUSS

Lawyers must reinvent themselves
from time to time. Roots of our prac-
tice today grow from Medieval pro-
fessionals known as barristers and
practitioners known as solicitors. The
New Lawyer is a designation for a
new century, assuming traditional liti-
gation competency, but adding on an
array of settlement skills! The rights-
based model of traditional conflict res-
olution through courtroom litigation
contrasts with and internet-based
model found in other processes such
as mediation and collaboration. With
Collaboration and other alternatives
to court, the practice of law is bein
redefined to encompass new an
expanding knowledge and skills of
negotiation to meet the needs of more
sophisticated and self-aware clients.
The  distinct components of
Collaborative Process are set forth in a
report by Homer Lar Rue, the chair-
man of the ABA Section of Dispute
Resolution:

The key defining element of
Collaborative Law is a written agreement
that no party will seek a resolution of any
disputed issues in court during the collab-
orative process, and that if any party does
so, the Collaborative Law attorneys for the
parties will withdraw from any adversari-
al proceeding regarding the subject matter
of the dispute. This Collaborative Law
Participation Agreement usually also con-
tains provisions calling for good faith
negotiation, the sharing of relevant infor-
mation, the use of joint experts, client par-
ticipation in the negotiations, respeci;ﬁtl
communications, and the confidentiality
of the negotiation process.?

Chairman La Rue notes in his report
that thousands of cases have been
resolved by this process over the past
20 years in more than 12 countries. A
New Lawyer is emerging who is con-
fident ancly competent in "conflict reso-
lution advocacy." The mainstreaming
of the Collaborative Process chal-
lenges all lawyers to incorporate client
participation in the settlement of their
own disputes as well as interest-based
negotiating skills to achieve durable
solutions.

Where We Have Come From

A split legal profession arose in the
late Middle Ages, a time when infor-
mation and ideas began exploding.
The formal education of lawyers, the
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self-designated professio ‘ '
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codes of conduct can be § \
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The early division of &

legal labor fell to judges,
advocates and proctors
in ecclesiastical and civil
courts and to village
notaries who prepared
legal documents. These
occupations began to
organize guilds by the 14th Century
and membership eventually became
compulsory b{ statute. Procedures
from Roman law and ecclesiastical
courts were the foundation of advoca-
cy and were justified by moral and
religious conviction. This division of
legal labor also reflected the social
conceit of the aristocracy who trained
for professions and eschewed the more
common need to earn a living.
Professionals made the "solemn
promise” (inherent in the word "profes-
sion’s" meaning) equivalent to a reli-
gious commitment to a higher good.
"When they swore the admissions
oath, medieval advocates and proc-
tors accepted both a legal and a moral
obligation."® Judges were designated
by Aquinas as ”(%od's ministers" and
formal legal decisions were preserved
in writing as authoritative even dur-
ing this early period.

Legal Seperation Necessary

Intellectual and commercial oppor-
tunities increased in the followin
centuries for the common man. Lega
slgecialization was necessary to serve
the increasingly specialized needs of
clients. By the fifteenth century, the
legal rof%ssion was split into barris-
ters who took on advocacy roles in the
civil courts and solicitors who advised
clients on matters such as wills, con-
veyances and contracts. The profes-
sional training for barristers and solic-
itors remains different even today in
the British model with the other sig-
nificant distinction being direct access
to clients: barristers appear before the
courts on cases in which they may
never even meet the client, while solic-
itors work directly with clients.

The pendulum swings back away
from specialization when we have his-
toric periods of consolidation, and so a
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more general practice of law became
the norm for how law was practiced in
this country as it grew. Our fused legal
profession in the United States also
arose from equalitarian and practical

considerations. We did not have the
social divide which scorned work, nor
did new territories have the luxury of
this dual system on the frontier. The
small town general practitioner did it
all. But, history again repeated the
dynamic growtf{ of the Renaissance in
the second half of the 20th Century.
Information and globalization forced
specialization again to meet the dis-
crete and exacting needs of clients.
Lawyers became de facto barristers or
solicitors —those who litigate and
those who advise and memorialize
transactions. Litigators are created in
the procedural courses in law school
which hone their barrister skills, while
transactional lawyers focused on the
solicitor's skills of trusts and estates,
real estate and UCC.

Primacy of Legal Rights

When conflict arises, however, an
embedded belief in the primacy of
legal rights as foundational to justice
causes lawyers to look to the courts
for adjudication of these rights. Legal
education transmits this preference
for statute, precedent and procedure
as the fundamental approach of a
lawyer. This assumption of control-
ling rights results in {)ositional bar-
gaining to measure settlement options
against, and to preserve at all costs,
those rights as interpreted by the
lawyer and ultimately a court. Rights
claims can grow into superior moral
claims in the minds of lawyers and
clients because they arise from the
law. The traditional approach to con-
flict is submission to an independent
tribunal to enforce legal rights —not to
convince the other side or find other
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solutions. Negotiations are within the

rocedural continuum of litigation,

ut settlement offers are measured
against asserted judicial outcomes. In
disputes (which are essentially break-
downs in communication and divi-
sions of resources), lofty principles are
not always relevant. But in traditional
legislation, the lawyer is relied upon
to frame the dispute for the client:
"An emphasis on rights is also key to
the unique technical expertise that
lawyers offer their clients."® If clients
do not rely on this rights-based sys-
tem, what skill is the lawyer offering?
Unless the lawyer acquires skills in
other techniques of dispute resolu-
tion, he is locked into this traditional
framework of fitting the dispute into
the law.

In the 21st Century client's access
to information, sophistication and
self-determination is challenging the
legal profession to once again reinvent
itself. Rather than just swing back
with the pendulum to the general
practitioner, lawyers are being asked
to expand their skills beyond litigation
and transactions to become more con-
scious negotiators in both venues. The
New Collaborative Lawyer represents
his client in settlement negotiations
only - and withdraws from the case if
it ultimately goes to court. In some
ways, this representation looks like
the practice of a solicitor. There is
direct client contact; there is discus-
sion of personal goals and objectives;
decisions are made by the clients with
the support of a team of advisors; and
there is a resulting written agreement.
Yet the expertise and experience of a
barrister are important as well.
Knowing the legal framework of the
possible court resolution and the vari-
ous ways similar cases have settled is
a great advantage to clients when
evaluating their best alternatives.
Collaborative Practice training begins
an adaptation process so that lawyers
can combine their professional educa-
tion and practice wisdom from tradi-
tional disputes with new procedures,
techniques and a deeper understand-
ing of what motivates conflict.

The Collaborative Practice of
Family Law

The inclusion of family law as a lit-
igation practice arose from the historic
restrictions on divorce requiring proof
of fault by evidence and court inter-
vention” At the time no-fault laws
were passed in the 1970's, divorce spe-
cialists were litigators. Family law
Eractice continueg with lawyers who

ad come to view divorce as rights-
based disputes and perpetuate the
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notion of moral positions arising from
these rights. Litigation, in general,
starts with the assumption that laws
and legal rights are determinative a
preset resolution of conflict. These fac-
tors have shaped the thinking of many
lawyers who have become entrenched
in the view that the statutes on divorce
and the case law from litigation define
the appropriate standards for divorce
settlement. This is advocacy within
the shadow of the law.

Collaborative practice has taken
root in family law for several different
reasons. Separation and divorce are
singular events which usually involve
a one-time engagement between
lawyer and client, and the possibility
of withdrawal does not jeopardize a
long term lawyer-client relationship in
the future. Also, the legal and financial
issues of divorce practice are nestled
among emotional and family systems
dynamics which may be better
addressed by a lawyer associated with
the Collaborative team of mental
health and financial professionals,
often to a greater extent than in busi-
ness conflicts. Furthermore, litigation
may deplete valuable family resources
in reaching resolution, and the long-
term emotional consequences on the
divorcing couple and children are
high in that traditional forum.

This affinity of Collaborative prac-
tice and mediation to the family law
client, however, has affected more tra-
ditional dispute resolution processes
available to clients since the early
1990's. Some lawyers have taken
Collaborative and mediation training
to add the processes as an adjunct to
an active litigation practice. Some
lawyers have moved further away
from court solutions offering only
Collaborative and mediation services.
Practice groups in over 300 communi-
ties worldwide have formed for
lawyers and other professionals on
the Collaborative team to continue
learning together. With the promulga-
tion of ’§1e Uniform Collaborative Law
Act this past year and its submission
to the ABA for endorsement,
Collaborative practice has reached the

tipping point.
The role of the law is different for

barristers and solicitors. The client
abdicates involvement as the barrister

takes his case to the higher court rely-
ing on precedent and procedure; the
client sits at the table with his solicitor
to structure the deal so that competi-
tors may agree how to share limited
resources—or create new ones togeth-
er. Collaborative lawyers outside of
the court system become like transac-
tional lawyers, recognizing that the
laws and legal rights are the backdrop
to reaching a deal. The law may not be
important to clients except in the
infastructure of the agreement. There
are clearly some divorce cases which
come down to protection of rights.
There is also room in conflict resolu-
tion to be creative and move past the
law to solutions a court does not have
the power to order.

The Focus on Settlement

While concerns about how
Collaboration is practiced and how
credentials are monitored have been
expressed,® the casual rebuff that
Collaborative divorce lawyers are
"wimps" or "bad litigators" is not wor-
thy of professional debate. There may
be inexperienced or incompetent
lawyers in any community, but the
test of a Collaborative lawyer is not his
warrior attitude, but rather the profes-
sional skills he uses in the service of
his client as with any lawyer. Even
though Rule 1 of the Virginia
Professional Rules of Conduct (VRPC)
requires competency and specifically
describes the lawyer as negotiator,
few law schools teach negotiating
skills as a subject in the general cur-
riculum? The preeminent negotiation
centers, suchp as the Harvard
Negotiation Project, The Strauss
Institute at Pepperdine University,
and The Center for Advanced Study
of Law and Dispute Resolution
Processes  at eorge  Mason
University, are continually developing
the theories, techniques and interper-
sonal communication skills needed
for expertise in the practice of negotia-
tion. Since Roger Fisher and William
Ury's Getting to Yes in 1981, the art of
negotiation has been studied, dis-
cussed and taught. When impasse
arises in global conflict, the response
of the 21st Century is to negotiate—
not with the threat of war—but with
understanding differing needs and

Continued on page 24
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and mutual interests.

Conflict is a continuum running
from the rights-based, win-lose dis-
tributive allocation of resources accu-
mulated in the past to the interest-
based, win-win integrative agreement
on shared resources for the future.
Where we engage the conflict on the
continuum makes a difference. The
conflict resolution advocate helps the
client make the choice based on man
factors including the degree to whic
the clients can participate. Divorce
lawyers typically enter a longstanding
contlict at the moment in time when a
marriage is ending, and in the tradi-
tional rights-based model, seek to dis-
tribute the fruits of the marriage
according to a formula. This formula
is essentially a premarital agreement
which was written by the State in laws
and cases rather than by the parties.
Litigation is the means to clarify the
terms in this particular divorce. The
inquiry by the lawyer is about past
behaviors which may increase or
decrease his client's share of the assets
fixed in time at this point. The lawyer
fits the client's history into a stock for-
mat to meet the requirements of laws
or cases which will achieve a favor-
able result. There may be little time
spent on family goals or non-financial
objectives or underlying motivations.
The case is framed for a result a court
can order, and only the information
needed to prove the case is gathered
and presented. The lawyer is so adept
at this approach that he can represent
an innocent spouse in one case and an
adulterous spouse in a different case
at the same time with equal moral
conviction.

But, the relationship between
spouses may well continue past the
ivorce, especially with children
involved. Consequently, this point of
dissolution on the continuum may
also be considered a beginning—an
opportunity to make a new deal.
From a transactional vantage point,
the clients can view this moment as an
opportunity to focus on the future by
writing a new agreement on how they
will use their resources to create two
new households and interact coopera-
tively in the future. Even without chil-
dren, there may be personal values
and goals to act with respect towards
the other spouse which are better
served through negotiation.

Instead of focusing on disappoint-
ed expectations which can promote
retributive intentions, skillful negotia-

tors can acknowledge those needs and
emotions while keeping the conversa-
tion on shared goals and customized
solutions. Fault or other disparities
can still be addressed in the settlement
process, but the clients can craft a rem-
edy appropriate for their circum-
stances and values. One approach
looks to the past and applies to a
removed decision-maker for conclu-
sion. The other looks to the future and
engages client choice to share
resources after considering any infor-
mation relevant to them. The added
benefit of collaboration is clients can
strive to minimize conflict in the
future by anticipating and planning
during tl}:e settlement process.

Where We Are Going

The question is not whether
Collaborative lawyers are wimps
because they choose to negotiate in
their client advocacy; the better ques-
tion is whether the Collaborative
lawyer is trained as an effective nego-
tiator. Just moving litigation skills into
the Collaborative process is not
enough. The New Collaborative
Lawyer builds on knowledge of the
litigation process with new and con-
tinuing training in the skills used to
maximize integrative solutions. A
recent comment on the Collaborative
listserv noted that "CL [Collaborative
law] requires a set of personal and
team practice tools and skills for the
CL team members that none of the
Erofessionals involved is likely to

ave learned in their traditional pro-
fessional training, and many may be
at odds with their most highly valued
practice tools."!® The lawyer who
strives to be the negotiator —envi-
sioned by Rule 1 of the VRPC is the
procedural framework of litigation.
The Collaborative lawyer is informed
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by the precedent and evidence, but he
moves beyond to problem-solving in
drafting "a solution which meets some
of the needs and interests of all the
parties. . .." "

The New Lawyer is a conflict res-
olution advocate who is aware of the
standards of litigation, mediation and
Collaboration and can assist a client in
evaluating the risks and benefits of
each in his or her particular situation.
As a lawyer assesses a client for
Collaboration, he must evaluate the
client's ability to participate in negoti-
ations, to assume responsibility for
information-gathering, to follow
through with commitments made. It
also means providing clear informa-
tion on all client choices and obtaining
informed consent to whichever
process the client chooses. Litigation is
no longer the only choice for clients
and has not been for some time. If
family lawyers choose not to train in
and practice collaboratively, they
must still assist clients in considering
negotiation options beyond litigation-
bound, positional bargaining.

Ultimately, we are still a profession
that is dedicated to serving the client's
needs even if we are not the right
choice of lawyer for a particular client.
In The Future of the Firm, the authors
admonish professionals:

The professions are a noble calling, pro-
viding the opportunity to serve and con-
tribute to others and make a difference in
the world beyond one life. Despite this, the
passion and morale in the profession - a
leading indicator of the health and vitality
of any calling - has been in decline for
decades. . . . No one enters the profession
in order to bill the most hours. This theo-
ry - which is at the very core of the think-
ing of most professionals - is slowly eating
away at the very sustenance of our calling.
It is time to supplant it; and we suggest
this is not so you can make more money,
but so that you can make more of a differ-
ence in the lives of those important to you'*

As we reflect on the core of our per-
sonal identity, the reason for our
efforts to make the solemn promise of
professionalism should not be forgot-
ten. Whether litigator or negotiator or
new lawyer, our skills are for the serv-
ice of our clients and should not be
denigrated by each other, but rather
enhanced and extended throughout
our practice careers.

Notes

1) The New Lawyer is a designation taken
from a recent book of that name by law pro-
fessor Julie MacFarlane which provocatively
describes "How Settlement is Transformin

the Practice of Law." MacFarlane, J. (2008).
The New Laywer: How Settlement Is
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Classifieds and Annoucements

The Pole Building Specialists for residential garages, horse barns,
commercial and equipment buildings. Contact Fetterville Sales at 888-318-
1720 for a complimentary quote and brochure.

Bristol lawyer Robert Ferril Peel has become a shareholder of the
firm, Jones, King, Downs & Peel, P.C., which practices in the areas of estate
planning, estate and trust administration, charitable planning and adminis-
tration, and fiduciary litigation. Mr. Peel, a graduate of the University of
Tennessee College of Law and Brigham Young University, is licensed in

The VBA News Journal offers classified advertising. Categories available are as fol-
lows: positions available, positions wanted, books and software, office
equipment/furnishings, office space, experts, consulting services, business services,
vacation rentals, and educational opportunities. Rates are $1 per word for VBA mem-
bers and $1.50 per word for non-members, with a $35 minimum, payable at the time
of submission. The VBA News Journal reserves the right to review all copy before
publication and to reject material deemed unsuitable. Professional announcements
may be printed; the cost per announcement is $15 and text may be edited for style
and space limitations. Deadlines are one month in advance of the date of publication.
Information is available online at www.vba.org.

VBA Young Lawyers Division Committee Chairs for 2010

ABA Liaison/Project Development/ Grants:
Rudene Mercer Bascomb, Hunton & Williams
ABA/YLD Award of Achievement:

Heather Hays Lockerman, Troutman Sanders
Advance Directives Day Project: Nathan A.
Kottkamp, McGuire Woods

Bridge-the-Gap: Amanda L. Oberholtzer,
Hunton & Williams

Choose Law: R. Lucas Hobbs, Elliott Lawson
& Minor, Elizabeth Hope Cothran, Woods
Rogers, Martin C. Boyle, McGuireWoods
Communications/Publicity: ~W.  Brian
McCann, Hirschler Fleischer

Community Law Week/Law Day: Monica S.
Burke, Hogan & Hartson

Credit Issues Project: Kimberly A. Pierro,
Kutak Rock

Disaster Legal Assistance: Michael P.
Nicholson, Williams Mullen, Ethan G. Ostroff,
Troutman Sanders

Diversity Recruitment: Elaina L. Blanks,
Kaufman & Canoles, Dana A. Dews, Christian
& Barton, Monica McCarroll, Williams
Mullen, Karen R. Robinson, Kaye Scholer
DMV Project/Richmond: W. Brian McCann,
Hirschler Fleischer

Domestic Violence Project/Hampton Roads:
Nicole J. Harrell, Kaufman & Canoles
Domestic Violence Project/Richmond:
Robyn S. Gray, McGuireWoods

Henrico Juvenile Licensing Project: Irene C.
Delcamp, Barney & Diehl

Immigrant Assistance: Alyson E. Stokowski,
Williams Mullen

John Marshall Foundation Liaison: Wyatt A.
Deal, Hunton & Williams

Law School Council/Regent: Joy E. Weber, M.
Farrah deLeon, Hirschler Fleischer

Law School Council/Richmond: Nancy B.
Sasser, LeClairRyan, Heather Hays
Lockerman, Troutman Sanders
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Law School Council/Virginia: William G.
Homiller, Troutman Sanders

Law School Council/Washington & Lee:
Christen C. Church, Gentry Locke Rakes &
Moore, Sakina K. Paige, Wells Fargo

Law School Council/William & Mary:
Timothy 0. Trant Il, Kaufman & Canoles, Sarah
D. Messersmith, Kaufman & Canoles

Law School Liaison: Elinor P. Hindsley,
Williams Mullen

Lawyers for the Arts: Jacob H. Rookshy,
McGuireWoods

Lawyers Helping Lawyers Liaison: Harold
Han, Hancock, Daniel, Johnson & Nagle
Legal Food Frenzy: Christopher M. Gill,
Christian & Barton, Virginia E. Robinson,
Greenberg Traurig, Derek H. Swanson,
McGuireWoods

Membership/Statewide Coordinator:

Nupur S. Bal, The Lewis Law Firm
Membership/Hampton Roads: George G.
Booker, Jr., Troutman Sanders

Jason E. Manning, Troutman Sanders
Membership/Richmond: Richard N.P. Naylor,
Hunton & Williams, Lile T. Benaicha,
Troutman Sanders, Thomas R. Waskom,
Hunton & Williams

Membership/NOVA: Elesha K. Brown
Membership/Roanoke: Gregory D. Habeeb,
Gentry Locke Rakes & Moore, Michael R.
Sloan, Edmunds & Williams

Mentor Program/Richmond: Sarah P.
Bridges, Hunton & Williams , Janet S.
McCrae, Hunton & Williams

Mentor Program/Roanoke: Maxwell H.
Wiegard, Gentry Locke Rakes & Moore
Model Judiciary Program: Kevin P. Greene,
Wilcox & Savage, Samuel T. Towell, Williams
Mullen

National Moot Court: W. Alexander Burnett,
Williams Mullen, Andrew P. Sherrod,

Hirschler Fleischer, Jeffrey F. Starling,
McGuireWoods

Pro Bono Hotlines/Statewide Coordinator:
Spencer M. Wiegard Gentry Locke Rakes &
Moore

Pro Bono Hotline/Central Virginia:

Richard W. Brooks, Hunton & Williams, Kevin
M. Georgerian, Hunton & Williams

Pro Bono Hotline/Northern Virginia: Sarah
E. Dean, Hogan & Hartson

Pro Bono Hotline/Roanoke: F. Elizabeth
Burgin, Woods Rodgers, Lindsey A. Waters,
Gentry Locke Rakes & Moore

Pro Bono Hotline/Tidewater: Richard J. P.
Crouch, Vandeventer Black

Professionalism & Civility in Practice: Peer
A. Segelke

Special Education Committee: Audrey J.
Burges, Strother Law Offices

Substantive Law Sections/YLD representa-
tive Coordinator: Alexandra B. Cunningham,
Hunton & Williams

Town Hall Meeting/Hampton Roads:
Natalia C. Wilson, Huff Poole & Mahoney
Town Hall Meeting/Northern Virginia:
Michael W. Liberman, Crowell & Morning
Town Hall Meeting/Richmond: Ryan W.
Boggs, Dominion Resources, Inc., Travis G.
Hill, Williams Mullen

Town Hall Meeting/Roanoke: Brandy M.
Rapp, LeClairRyan, Linda L. R. Strelka, Gentry
Locke Rakes & Moore

Virginia Hispanic Chamber of Commerce
Legal Aid Clinic: Michael P. Goldmanl,
Hunton & Williams, Ryan F. Furgurson,
Williams Mullen

The Virginia Lawyer: Jennifer M. Becker,
Hirschler Fleischer

Wills for Heroes: Anishiya Abrol, Hogan &
Hartson, Jennifer A. Kosteva, McGuireWoods
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